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A GUIDE FOR THE FINANCIAL LIABILITY OFFICER (FLO)

1.  Purpose. This Guide is intended to assist you in conducting a timely, thorough, and legally sufficient financial liability investigation of property loss (FLIPL). It is based on the 28 February 2005 edition of Army Regulation (AR) 735-5, Property Accountability: Policies and Procedures for Property Accountability. Use AR 735-5 as your principal reference. The Administrative Law Division, Office of the Staff Judge Advocate, is available to brief you prior to and during your investigation. 

2.  What is your mission? You investigate the loss, damage, or destruction (LDD) of government property. Your objective is both to determine the cause of the LDD, and assess responsibility. Once you collect the facts, you draw conclusions which are known as findings. Based upon these findings, you make recommendations.

3.  How do you start your investigation? 

     a.  You usually will be appointed by the Appointing Authority and you will be provided a copy of DD Form 200, “Financial Liability Investigation of Property Loss.” The front half of the form will already be completed. This form will have the basic information on what property was lost, damaged, or destroyed. Read the form and any attached exhibits, and promptly start your investigation. In conducting the investigation, strive to answer four basic questions: 

          (1)  WHAT was lost, damaged, or destroyed? 

          (2)  WHEN and WHERE was it lost, damaged, or destroyed? 

          (3)  WHY was it lost, damaged, or destroyed? 

          (4)  WHO was responsible for the LDD? 

     b.  In attempting to answer these questions, you must collect evidence. Begin by interviewing those individuals who logically are connected to the lost, damaged, or destroyed property.  These may be the individuals who are identified in Block 9, DD Form 200. If the circumstances surrounding the LDD are vague, begin your investigation with the property’s hand receipt holder. It may be necessary to interview sub-hand receipt holders and other individuals who used the property. These interviews often will reveal additional individuals who must be interviewed to answer the “WHAT,” “WHEN,” “WHERE,” “WHY,” and “WHO,” of the LDD. 

     c.  Record the substance of these interviews on DA Form 2823, “Sworn Statement.”  The statement should be lettered alphabetically as an exhibit.  If an individual is not available locally or unwilling to complete a DA Form 2823, complete a memorandum for record to record the substance of the conversation.
4.  Determining “WHAT” was lost, damaged, or destroyed.
     a.  Your first mission is to determine WHAT was lost, damaged, or destroyed.  Examine the front side of DD Form 200; the affected property will be listed in blocks 4 through 7, as well as on the continuation sheet, if any. AR 735-5 requires the commander, primary hand receipt holder, or the accountable officer to conduct a preliminary investigation and search to ensure the missing property is actually missing before a FLIPL is initiated.  You should include documentation showing that such a search was conducted and that the property is indeed lost.  To prove property damage or destruction, examine the property, obtain police reports, and obtain estimated or actual costs for the damage or destruction.  Using this method, you answer the “what” question and are able to support your answer with exhibits.  

     b.  If the investigation involves damaged property, examine the property immediately. You then must release the property for repair or turn-in.  If an expert opinion would be helpful in determining the cause of the damage, ensure that technical inspectors examine the property and give an opinion on the probable cause of the damage.
5. Determining “WHEN” and “WHERE” the property was lost, damaged, or destroyed. 

     a.  When and where the loss occurred is often clear. You need only confirm the accuracy of the information in Block 9 of DD Form 200.  If you cannot determine accurately “when” and “where” the loss occurred, attempt to determine when the property was accounted for last.  
     b.  If you cannot determine to whom the property was issued, the individual who last was responsible for it may be liable.  The basis for a recommendation of liability would be a negligent loss of accountability.  For example, A issued the property to an unknown individual, and the property is now missing.  A is liable if he or she negligently failed to maintain accountability for the property.  On the other hand, if the investigation clearly reveals A issued the missing property to B, then A should not be held liable, even though a sub-hand receipt was not obtained.  The property was clearly issued to B, so A’s negligence in issuing the property without a hand receipt did not cause the loss. (See the discussion below on proximate cause.) Therefore, your investigation should focus on B’s conduct.
 6. Determining “WHY” the loss or damage occurred.
     a.  Determining the reason for the loss is the critical purpose of a FLIPL.  In some cases, the determination may be straightforward. For example, block 9, DD Form 200 may indicate, “I, SPC Adams, make the following statement: My night vision goggles were damaged when PVT Jones intentionally struck them with a hammer.”  To answer the “why” question, all you need to do is verify these facts; support them with exhibits, and discuss the loss or damage in your memorandum of findings and recommendations.
     b.  In other cases, explaining the “why” of the loss or damage may be more difficult.  For example, block 9, DD Form 200, may indicate, “I, 1LT Mealy, make the following statement: 

The incoming commander and I conducted a thorough search of the area and the above listed 

shortages could not be located.”  How do you attempt to answer the “why” question in a case like this?  The following guidance will assist you in answering this question:  

          (1)  Start with what you know.  Property described in blocks 4 through 7, DD Form 200, is currently considered missing.  Remember, although the “what” question has been answered partially, you must still verify that the property is really missing.
          (2)  Determine who was responsible for the property.  This involves learning to whom the property was issued.  To answer this, you must obtain a copy of the basic hand receipt.  The copy should be preserved as an exhibit.
          (3)  Determine what happened to the property.  For example, examine the following: 

          (a) Where was it stored?  If it was not secured properly, the “WHY” of the loss may have been theft.  

          (b) Was it issued without a hand receipt?  If so, the “WHY” of the loss may have been loss of accountability. 

          (4)  If it was sub-hand receipted or given to an identified individual, you must attempt to resolve the questions discussed directly above in b(3)(a) and b(3)(b) as they pertain to that individual.  Your goal is to determine who was the last person identified as responsible for the property, and then determine “why” the property is missing.
7.  Determining “WHO” was responsible for the LDD.  Identifying the individuals who were responsible for the property is the first step to establishing financial responsibility.  AR 735-5, paragraph 13-29a lists the five types of responsibility.  If you are able to determine all the other four “W” questions about the circumstances of the loss or damage, you usually will be able to answer the “who” question.  Answering the “who” question is a conclusion based upon your investigation and assessment of the collected evidence of the circumstances leading to the LDD.  If you are unable to pinpoint the circumstances which led to the LDD, you may not be able to resolve who should be held financially liable.
8.  Legal Standards.  You may hold an individual financially liable for lost, damaged or destroyed Government property only if (1) he/she was “negligent” or committed “willful” misconduct;” and (2) this negligence or willful misconduct was the “proximate cause” of the loss or damage. 

     a.  Willful Misconduct.  Willful misconduct involves an intentional act specifically aimed at damaging or losing the property.  This term means that an individual intended to or purposely damaged or lost the property.  For example, if Mr. Bolton became angry and took a baseball bat to the office printer, he would have committed an act of willful misconduct.  He intended to destroy the printer.
     b.  Negligence.  AR 735-5 defines simple negligence as the absence of due care by an act or omission of a person lacking the degree of care for the property a reasonably prudent person would have taken under similar circumstances, to avoid LDD to the property.  In other words, simple negligence is an unreasonable act or an unreasonable failure to act resulting in LDD.  To be unreasonable, the evidence must show a typical person of similar experience and relationship to the property would have acted differently as a matter of common sense.  AR 735-5, paragraph 13-29b(4), cites the factors to consider in assessing the reasonableness of a person’s conduct. 

     c.  Proximate Cause.  If you can show that another individual of similar experience and relationship to the property would have acted differently as a matter of common sense, then you have established negligence. To hold someone liable, however, you also must establish that the person’s acts or omissions in a natural and continuous sequence, unbroken by a new cause, produced the LDD.  This causation is referred to as “proximate cause” in AR 735-5.  A person is liable if it was reasonably foreseeable that the negligent act would have caused the LDD.
9.  Findings and Recommendations. Common military practice condones substituting text in block 15a with a memorandum.  Drafting your findings and recommendations in this format will allow you to save and amend your findings and recommendations without altering the DD Form 200 itself.  If you use such a memorandum, write “See attached memorandum of findings and recommendations” in block 15a.
      a. Findings. Once you have completed the investigation and believe you are prepared to answer the WHO, WHAT, WHEN, WHERE, and WHY questions, begin to draft your findings.  AR 735-5, paragraph 13-32a requires you to state the facts, as supported by the evidence obtained through the investigation, in your own words.  Your findings must be as complete as possible so any reviewer can easily see the basis for assessment or relief from liability without returning the FLIPL for more information.  Draw your conclusions from the evidence, not unsupported speculations or suspicions.  Each finding/fact should include a reference at the end of the sentence, i.e. “see Exhibit A.”  The evidence is the only legitimate basis for your findings.  If the investigation contains contradictory evidence, you must explain how you resolved the contradiction. 
     b.  Recommendations.  Recommend whether assessment of financial liability is appropriate.

          (1)  Relief from responsibility and accountability.  If you are unable to determine the cause of, or responsibility for, the LDD, recommend all parties be relieved of accountability and responsibility.  Make a similar recommendation if you determine that neither negligence nor willful misconduct was involved. 

          (2)  Financial Liability.  If you conclude that an individual's negligence or willful misconduct caused the LDD, you must make an assessment of financial liability.  
10.  Loss to the Government.  The dollar amount of loss included in block 15b of the DD Form 200 should be one of the values as determined below.
     a.  Actual Loss to the Government—Repairable Property.  The value of repairable property loss is the repair cost required to return the damaged property to the condition it was in at the time of the damage. 

     b.  Actual Loss to the Government—Lost, Destroyed or Irreparably Damaged Property. 

For lost, destroyed or irreparably damaged property, you must determine the actual value of the property at the time of its loss or destruction.  The loss to the Government is this actual value.
          (1)  Fair Market Value. This method of fixing the value of property at the time of loss or damage is by a qualified technician’s appraisal in accordance with AR 735-5, Appendix B, paragraph B-2a. 

          (2)  Depreciation Method. This method computes the depreciated value by subtracting depreciation from the standard price of a new item.  Depreciation is not deducted on loss or irreparable damage to new property.  AR 735-5, Appendix B, lists standard depreciations for several different types of property.
11.  Notifying the Respondent(s).  Once you make an assessment of financial liability against an individual, you must give the individual a chance to examine your findings and recommendations, together with all of the exhibits, and the opportunity to make a rebuttal statement.  As a FLO, you must notify all respondents by memorandum.  AR 735-5, Figure 13-14 provides a sample memorandum.  The notification memorandum, as sent to the respondent(s), must be included as an exhibit to the investigation. 

     a.  If the individual is stationed locally, direct the respondent to complete blocks 16a through 16h of DD Form 200.  If the individual desires to submit matters in rebuttal, allow that person the opportunity to seek legal assistance.  If the individual fails to submit a statement within the allotted seven days, explain the omission as an exhibit and then forward the investigation.  Rebuttals received after the allotted time are not barred from consideration.
     b.  If the individual is not stationed locally, send the person a copy of your findings and recommendations, together with all of the exhibits, and the notification memorandum by certified mail, return receipt requested.  Include the following as exhibits to the investigation: a copy of the memorandum; a properly postmarked certified mail receipt, and the green return card.  Individuals located in CONUS must be given 15 days from the date of mailing to respond.  Individuals located OCONUS must be given 30 days to respond.  If the individual does not respond, explain the omission as an exhibit and then forward the investigation.  Rebuttals received after the allotted time are not barred from consideration.

